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Appellant at ALJ Level 

Chicago Procure Management, LLC 

ALJ Appeal Number 

1-918710541 (formerly 1-808226681) 
Beneficiary (if not the Appellant)   List attached 

Multiple 

ALJ Decision Date 

October 16, 2012 
Health Insurance Claim Number (HICN)* 

Multiple 

Specific Item(s) OR Service(s) 

Proton treatment delivery services (77522, 
77523) 

Provider, Practitioner OR Supplier 

Chicago Procure Management, LLC 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Chicago Procure Management, LLC (Appellant), disputes the payment amount that 

Wisconsin Physician Services (WPS), the Medicare administrative contractor in the 

Appellant’s jurisdiction has determined for proton therapy delivery services. In appeal 

number 1-808226681, the judge dismissed the request for administrative law judge 

(ALJ) hearing on the basis that the amount of payment is not appealable pursuant to 42 

C.F.R. § 405.926(c). The Medicare Appeals Council (Council) remanded the case 

because documentation was insufficient to determine whether WPS had established a 

rate of general applicability either by setting a local RVU or by establishing a flat 

payment amount or, instead, has determined the payments based on an individual or 

case-by-case analysis.  

After a hearing and review of documents submitted by WPS and the Appellant, the ALJ 

determined the Appellant is entitled to greater reimbursement because WPS “did not 

use the correct method of computing an RVU for the codes at issue.” The ALJ erred as 

a matter of law in adjudicating an “issue regarding the computation of the payment 

amount of program reimbursement of general applicability for which CMS or a carrier 

has sole responsibility under Part B such as the establishment of a fee schedule,” as 

this decision is contrary to 42 C.F.R. § 405.926(c) and to the Council’s instructions on 

remand. Additionally, the ALJ’s decision that WPS had not established a rate of general 

applicability is not supported by the preponderance of evidence in the record. 

Background:  

The Appellant, a proton therapy center, submitted claims to WPS for proton therapy 

delivery services billed with Current Procedural Terminology (CPT) codes 77522 

(Proton treatment delivery; simple, with compensation) and 77523 (Proton treatment 

delivery; intermediate). WPS paid for the services. The Appellant appealed the payment 

amount, arguing, “No fee schedule exists for proton therapy and the payment amounts 
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do not appear to reflect utilization of any of the payment methodologies available to 

carriers for setting the payment amount for this technology in Illinois and in fact appear 

contrary to the same.” Exh 1 at 2.1 The payment determinations were upheld at the 

redetermination and reconsideration levels of appeal.  

In appeal number 1-808226681, the judge dismissed the request for administrative law 

judge (ALJ) hearing, determining the payment amount was not appealable. The ALJ 

explained: 

Only the carrier or CMS may review this matter based on the arguments and evidence 

presented by the Appellant, since the lone issue is the amount of program reimbursement 

for these specialized services (77522 and 77523). Based on the foregoing, the ALJ 

concludes that this case is not properly before the ALJ and is hereby dismissed in 

accordance with 42 C.F.R. § 405.926(c). 

ALJ decision for 1-808226681, Exh 7 at 77.  

The Appellant appealed the dismissal to the Council, challenging: 

the carrier’s “initial determination” of the reimbursement amount and whether the carrier’s 

initial determination is consistent with accepted methods for determining reimbursement 

including determination of the relevant RVUs. 42 C.F.R. § 405.924(b)(12) explicitly provides 

Appellant the right to appeal the payment. 

Id. at 84.   

On  February 21, 2012, the Council remanded the case to the ALJ for further 

development and a new decision. Exh 8 at 98. In its “Order of Medicare Appeals 

Council Remanding Case to Administrative Law Judge” (Order), the Council explained: 

WPS may either set a local RVU for the services represented by procedure codes 77522, 

and 77523, or may establish a flat local payment amount. In the event that WPS does not 

establish an RVU or a flat local payment amount, WPS would then determine the payment 

amount on an individual case basis as billed. See 42 C.F.R. §§ 405.924(b)(11) and 

405.926(c). 

Jurisdiction to review the level of payment in each claim at issue turns on whether WPS has 

established a rate of general applicability through one of these methods or, instead, has 

determined the payments based on an individual or case-by-case analysis. If WPS 

established a rate of general applicability, then the ALJ did not err in determining the case 

was not an appealable “initial determination,” and properly dismissed the case. However, if 

the claims were individually determined, the ALJ had the authority, and responsibility, to 

consider the amount paid in each claim. 

Id. at 91. Since the Council could not determine from the record whether WPS had 

established a rate of general applicability or determined the payments on a case-by-

case basis, it remanded the case to the ALJ with the following instructions:  

                                            
1
 All documents cited in the administrative record are located in the Master file. 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000547&docname=42CFRS405.924&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0371063128&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=D8B9A847&referenceposition=SP%3bcf5f0000ed321&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000547&docname=42CFRS405.924&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0371063128&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=D8B9A847&referenceposition=SP%3b9a330000fa3b1&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000547&docname=42CFRS405.926&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0371063128&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=D8B9A847&referenceposition=SP%3b4b24000003ba5&rs=WLW12.10
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1. The ALJ is directed to develop the record on the Medicare contractor’s methodology 

for determining the payment amounts for the claims at issue. The ALJ shall obtain 

and admit documentation from WPS supporting the local RVU or other payment 

methodology applied in these cases including, if necessary, statements from those in 

charge of rate setting for WPS. The appellant should be given the opportunity to 

challenge that documentation, as well as an opportunity to introduce evidence 

showing any similarity or fluctuation among individual payment amounts within 2010 

and 2011 for the services at issue. 

2. Consistent with the previous instruction, the ALJ will obtain from the Medicare 

contractor or appellant, as appropriate, copies of the initial coverage determinations 

for each claim. 

3. If the ALJ determines that WPS had an established local RVU for codes 77522 and 

772232 [sic] or otherwise applied a payment rate or methodology of general 

applicability to these claims, the ALJ is then bound by that payment rate and 

methodology and may not conduct further review of the rate or methodology for 

purposes of increasing or otherwise changing the level of reimbursement for the 

services at issue. Likewise, the appellant is then barred from challenging the rate-

making methodology or the reasonableness of the resulting payment rate, as the 

case would not involve an “initial determination” subject to appeal. Neither the ALJ 

nor the appellant may look behind that rate/methodology, but may simply determine 

whether is exists. 

4. The ALJ may, however, review whether the amount established under such payment 

rate or methodology was, in fact, applied to the claims at issue. Any irregularities or 

discrepancies, such as different reimbursements of the same code may be resolved 

by the ALJ based on application of the payment rate or methodology set by WPS. 

5. In the event that the ALJ finds that there was no local RVU or other payment rate, 

methodology in effect, and that the payment amount for each service at issue was, in 

fact, individually determined based on the contractor’s review of that service, the ALJ 

may individually review the payment amount in each claim to determine whether the 

payment amount is reasonable for the services rendered. 

6. Because the Council has furnished a more in-depth discussion of the issues in this 

case, the ALJ should find good cause for new documents submitted by WPS and the 

appellant on remand pursuant to any issue discussed in this remand order. 

Id. at 88-89.  

In May, 2012, the ALJ’s office requested from WPS information regarding “the 

methodology the Medicare contractor used for determining the payment amounts,” 

“copies of the initial coverage determinations,” and documentation supporting the local 

RVUs or other payment methodology applied in these cases.” Exh 9 at 102. On June 

15, 2012, WPS responded with a “narrative timeline of pricing,” beneficiary claim list and 

                                            
2
 The correct code is 77523.  
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copies of the initial determinations. Exh 10. In a letter accompanying the documentation, 

WPS explained: 

Although WPS jurisdiction involves multiple states and locations, at the time of publication 

only one location offered this service so for simplicity and convenience, WPS made the 

decision to publish only for that location rather than the whole jurisdiction. Pricing for these 

codes during the period of the claims at issue was established reviewing several elements 

and resources. First and foremost pricing is based on RVUs. In addition, we also review 

national claims data from CMS’ Part B Extract Summary System (BESS) data to make sure 

the RVU calculations and thus pricing were appropriate.  

Exh 10 at 158. WPS’ narrative timeline explained that from 2000 to 2011, codes 77520 

and 77523 were paid based on an analog of similar services plus 33 percent, whereas 

77522 and 77525 were priced by individual consideration. Id. at 155. Once the 

Appellant began submitting claims in February of 2011, “CMD3 decisions were made 

that based the pricing for codes 77520 through 77525 on RVUs.” Id. The narrative 

timeline set forth payment rates for each code and noted, “The claims for dates of 

service in 2010 and 2011 that are included on the ALJ spreadsheet were paid based on 

the above rates, unless the CMD determined otherwise.” Id.  

In response, the Appellant argued: 

We received a copy of the June 15, 2012 letter from WPS. Unfortunately, the letter does not 

provide the basis for the contractor’s payments for the claims at issue in the case. However, 

the information indicates that the contractor had not established a fee schedule for the dates 

of service. Although the information indicates that CMD “based the pricing on RVUs,” it does 

not provide the support for such RVU calculation as you directed. Appellant requests that 

the contractor provide the purported RVU calculation and its basis. As conceded in the June 

15, 2012 letter, only one proton center existed in Illinois, Appellant’s center, and thus only 

Appellant’s information should have been used to compute the RVUs. If the contractor used 

Appellant’s information and CMS methodology, the RVU calculation would have resulted in 

a substantially higher payment for Appellant’s services.  

Rather than supporting the appropriate RVU calculation and payments, the information 

provided indicates that the CMDs did not direct the “pricing staff” to establish RVUs for 

proton beam codes until February 2012 and that the CMDs “requested that the pricing that 

resulted from the RVU calculations be similar to the pricing that was currently on the 

system.” The evidence provided by the contractor shows a blatant effort to by the contractor 

to try to come up with support for a pre-ordained reimbursement amount rather than a good 

faith effort to establish RVUs using the information provided. The contractor’s information 

showed that even under individual consideration in February 2011, general rates were 

applied “unless the CMD determined otherwise.”  

In view of the contractor’s apparent effort to conduct a “reverse RVU calculation” to support 

a payment amount it desired, Appellant requests that the ALJ direct the contractor to provide 
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 Contractor medical director. 
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all support for the purported RVU calculation in February 2011 and February 2012, and all 

related communications regarding the same. Appellant also requests that the contractor 

provide the “carrier priced checklist.” 

Exh 11 at 159. 

On August 15, 2012, WPS submitted a position paper in response to the ALJ’s notice of 

hearing indicating its intent to participate as a non-party participant pursuant to 42 

C.F.R. § 405.1010. Exh 14 at 176. WPS responded to the Appellant as follows: 

Pricing of”C” codes is based largely on relative value units (RVUs). To properly determine 

the RVUs for the subject CPT codes, WPS reviewed other CPT radiation oncology codes 

and their CMS assigned RVUs. WPS initially based the RVUs on other well-established and 

traditional radiation oncology procedures. However, WPS then determined that it should 

attribute a larger number of RVUs than for those services. Thus the initial determination of 

RVUs based on well-established and traditional radiation oncology therapy was revised and 

assigned increased numbers of RVUs.  

WPS also reviewed national claims data from CMS’ Part B Extract Summary System 

(BESS) data and calculated the amount of RVUs that other Medicare contractors had 

attributed to proton therapy. This additional step supported the WPS RVU methodology, and 

thus pricing for the subject CPT codes, was relatively consistent with other Medicare 

contractors. This review of the BESS data confirmed that our RVU calculations were 

appropriate.  

WPS’ jurisdiction involves multiple states. Within these states there are multiple payment 

localities; that is, distinct geographic areas, each with its own pricing criteria. As noted 

above, there is a slight geographical payment difference for different areas. There is 

currently only one payment locality in WPS’ jurisdiction which provides proton beam therapy 

(Appellant’s facility). Therefore, WPS determined the prices for the codes identified above 

and subsequently published those prices for that locality. As part of its pricing analysis, WPS 

did consider the pricing schedules established for other jurisdictions with proton beam 

therapy centers. WPS’ four fee schedules for proton beam therapy in Illinois are neither the 

highest nor the lowest in the country for any of the subject CPT codes. Rather, WPS’ fee 

schedules are within the national range for the subject services. 

Id. at 173. (173 – 176). 

On August 28, 2012, the ALJ conducted a telephone hearing at which the Appellant was 

represented by counsel. ALJ decision at 2.  Subsequently, the ALJ issued a favorable 

decision. After setting forth the positions of WPS and the Appellant, the ALJ reasoned: 

The record in this case leads to the conclusion that the Medicare Contractor WPS did not 

use the correct method of computing an RVU for the codes at issue and otherwise did not 

develop a payment rate of general applicability. The Contractor was required by CMS to 

establish pricing for the claims at issue because these CPT codes were “C” codes. The 

Contractor’s June 15, 2012, response to my Paralegal’s letter requesting the Contractor to 

provide the methodology used for determining the payment amounts for the claims at issue 
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was a jumbled mass of confusion. The Contract or indicates that in February 2011 

Contractor Medical Director decisions were made that based pricing for codes 77520 

through 77525 on RVU’s. The Contractor disclosed pricing amounts from February 2011 

were as follows: 77522: $753.00 and 77523: $893.00, retroactive to January 1, 2011. The 

Contractor then relates that at the request of the Contractor Medical Director the pricing staff 

was directed to establish RVU’s for the Proton Beam codes 77520 thru 77525 to comply 

with instructions from an Administrative Law Judge. The Contractor explains the malpractice 

expense RVU of 0.05 was approved by the Contractor Medical Director and practice 

expense RVU’s were developed and approved by the Contractor Medical Director as 

follows: 77522 = 20.91 and 77523 = 24.82. The Contractor related 2011 and 2012 pricing 

was re-calculated for codes 77520-77525 using the new RVU’s. The Contractor indicated 

the new rates were made retroactive to January 1, 2011 and January 1, 2012. As the 

Appellant argued, this appears to be an attempt by the Contractor to arrive at existing 

pricing levels by going in reverse using some formula that would agree with the original 

pricing determinations. The August 15, 2012, Position Paper from the Contractor reveals the 

Contractor used other CPT radiation oncology codes and their CMS assigned RVU’s to 

develop its own RVU’s. This is inconsistent with the requirements established by 42 C.F.R. § 

414.22. 

… 

The Contractor’s June 15, 2012, response to the request for pricing methodology does not 

show that the Contractor followed such a formula as outlined by 42 C.F.R. § 4140.22 [sic]. It 

is difficult to determine just what pricing methodology the Contractor was following when it 

reimbursed the Appellant for the claims at issue in the instant case. Because the Contractor 

did not use the correct method for computing the RVU’s and did not develop a payment rate 

of general applicability for the claims at issue, the amounts remitted to the Appellant were 

not reasonable. Using the method of cost reimbursement urged by the Appellant the 

reimbursement rate for CPT code 77522 should be $1,203 and for CPT code 77523: 

$1,391.  

ALJ decision at 9.The ALJ concluded, “the Contractor did not use the correct method of 

computing the appropriate RVU’s for the CPT codes 77522 and 77523 and otherwise 

failed to develop a payment rate of general applicability for the claims at issue. 

Therefore the reimbursement amounts for the claims at issue were not reasonable.” Id. 

at 10 (emphasis added). He determined proper reimbursement should be $1203.00 for 

77522 and $1391.00 for 77523, as “urged by the Appellant.” Id. at 9. 

  

Applicable Law, Regulation, and Medicare Policy:  

Section 1848 of the Act states payment for physician’s services is based on a fee 

schedule.  Section 1848(b) of the Act authorizes the Secretary to establish fee 

schedules annually based on the “relative value for the service, the conversion factor, 

and the geographic adjustment factor.” In order to correctly determine the amount to be 



 

 

  Page 7 of 11  

 

paid, the Secretary is authorized to “establish a uniform procedure coding system for 

the coding of all physicians' services” under section 1848(c)(5) of the Act. 

Section 1848(i)(1) of the Act precludes administrative or judicial review of “the 

establishment of the system for the coding of physicians' services under this section” as 

well as “the determination of relative values and relative value units” for physicians’ 

services. Regulations governing Part A and B fee-for-service appeals reiterate:  “Any 

issue regarding the computation of the payment amount of program reimbursement of 

general applicability for which CMS or a carrier has sole responsibility under Part B 

such as the establishment of a fee schedule set forth in part 414 of this chapter,” is not 

reviewable. 42 C.F.R. § 405.926(c). 

“Medicare payment is based on the lesser of the actual charge or the applicable fee 

schedule amount.”  42 C.F.R. § 414.21. For a participating supplier, the fee schedule 

amount for an item or service is the product of the relative value unit (RVU), the 

geographic adjustment factor (GAF), and the conversion factor (CF). 42 C.F.R. § 

414.20(a). “CMS establishes RVUs for physicians’ work, practice expense, and 

malpractice insurance.”  42 C.F.R. § 414.22. Generally, “[p]hysician work RVUs are 

established using a relative value scale in which the value of physician work for a 

particular service is rated relative to the value of work for other physician services.” 42 

C.F.R. § 414.22(a). “CMS establishes a GAF for each service in each fee schedule 

area.”  42 C.F.R. § 414.26. “CMS establishes CFs in accordance with section 1848(d) of 

the Act.” 42 C.F.R. § 414.28. 

“CMS provides carriers with the fee schedule RVUs for all services except” services (1) 

“with local codes”; (2) “with national codes for which national relative values have not 

been established”; (3) “requiring ‘By Report’ payment or carrier pricing”; and (4) “not 

included in the definition of physicians’ services.” Ch.12, § 20.2 of Medicare Claims 

Processing Manual (MCPM) (CMS Pub. 100-04). If national codes exist and CMS does 

not provide the carriers with RVUs, “carriers must establish local relative value units (to 

be multiplied, in the carrier system, by the national CF), as appropriate, or establish a 

flat local payment amount. Carriers may choose between these options.” Id. 

An “ALJ will take any action that is ordered by the MAC and may take any additional 

action that is not inconsistent with the MAC's remand order.” 42 C.F.R. § 405.1126(b).  

 

Discussion:  

In its prehearing statement, the Appellant indicates it “is challenging the contractor’s 

‘initial determination’ of the reimbursement amount and whether the contractor’s initial 

determination is consistent with accepted methods for determining reimbursement 

including determination of the relevant RVU’s.” Exh 15 at 211 (emphasis added). The 

Appellant asserts: 

 Using CMS-Mandated Methodology, Appellant is Entitled to More than $1,900 per 

Service.  
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 The contractor provided no support for its determination or that the contractor complied 

with the relevant regulations when making its initial determination.  

 [I]nformation provided by WPS indicates that it did not follow appropriate pricing 

methodology when it established the purported RVUs.  

 [T]he contractor did not follow or comply with the CMS regulations for determining the 

RVUs for this service and making an initial payment determination. 

 [N]o evidence supports the contractor’s computation or methodology. 

 Appellant should be entitled to payment computed with the evidence in the record using 

the CMS prescribed method. 

 WPS’s blatant instruction to its pricing analysts to come up with an RVU analysis that 

supported a payment level WPS desired reflects WPS efforts to subvert appropriate 

pricing regulations. 

Id. at 211-213 (emphasis added).  

The ALJ made the following factual findings regarding WPS’ payment amount 

determinations:  

The Contractor indicates that in February 2011 Contractor Medical Director decisions were 

made that based pricing for codes 77520 through 77525 on RVU’s. The Contractor 

disclosed pricing amounts from February 2011 were as follows: 77522: $753.00 and 77523: 

$893.00, retroactive to January 1, 2011. The Contractor then relates that at the request of 

the Contractor Medical Director the pricing staff was directed to establish RVU’s for the 

Proton Beam codes 77520 thru 77525 to comply with instructions from an Administrative 

Law Judge. The Contractor explains the malpractice expense RVU of 0.05 was approved by 

the Contractor Medical Director and practice expense RVU’s were developed and approved 

by the Contractor Medical Director as follows: 77522 = 20.91 and 77523 = 24.82. The 

Contractor related 2011 and 2012 pricing was re-calculated for codes 77520-77525 using 

the new RVU’s. The Contractor indicated the new rates were made retroactive to January 1, 

2011 and January 1, 2012.   

ALJ decision at 9. Describing WPS’ explanation as a “jumbled mass of confusion,” the 

ALJ concluded, “WPS did not use the correct method of computing an RVU for the 

codes at issue,” in particular because it did not appear to the ALJ that WPS followed the 

requirements of 42 C.F.R. § 414.22. Id. To correct this purported error, the ALJ ordered 

reimbursement based on the Appellant’s computation of payment. Id. This is an error of 

law material to the outcome of the case.  

42 C.F.R. § 405.926(c), precludes from review “[a]ny issue regarding the computation of 

the payment amount of program reimbursement of general applicability for which CMS 

or a carrier has sole responsibility under Part B such as the establishment of a fee 

schedule.” One of the Council’s instructions on remand states:  

If the ALJ determines that WPS had an established local RVU for codes 77522 and 77523 

… the ALJ is then bound by that payment rate and methodology and may not conduct 
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further review of the rate or methodology for purposes of increasing or otherwise changing 

the level of reimbursement for the services at issue. 

Exh 8 at 88-89. 

Thus, the question before the ALJ was whether WPS had established a payment 

amount for the services for which it had responsibility and applied that rate to the claims 

at issue, not how WPS computed the payment amount. It is undisputed that the codes 

at issue are “C” codes, which means the carrier is responsible for establishing payment 

amounts. It is also undisputed that WPS established payment amounts for the codes 

and that these payment amounts were applicable to all such services in WPS’ 

jurisdiction. Likewise, the Appellant does not dispute that WPS applied those payment 

amounts to the claims at issue.  

Rather, the Appellant disputes the method WPS used to compute payment rates. The 

Appellant argues that WPS did not support its computations sufficiently and could not 

have used the appropriate methodology because, in applying its own formula and 

figures, the Appellant believes it should be paid more. The Appellant alleges that WPS 

made a “blatant effort … to come up with support for a pre-ordained reimbursement 

amount rather than a good faith effort to establish RVUs using the information 

provided.” See Exh 15 at 211-215; Exh 11 at 159. The remedy it sought and received 

from the ALJ was to substitute its own computations for those of WPS. Exh 15 at 212-

213; ALJ decision at 9-10.  

The ALJ did not find that WPS determined payment on a case-by-case basis or failed to 

establish local RVUs for codes 77522 and 77523, but that WPS did not compute the 

RVUs correctly. See ALJ decision at 10 (“the Contractor did not use the correct method 

of computing the appropriate RVU’s for the CPT codes 77522 and 77523”). However, 

the method by which WPS computed the payment amount for the subject codes under 

the physician fee schedule is an “issue regarding the computation of the payment 

amount of program reimbursement of general applicability” under Part B for which WPS 

is solely responsible in the WPS’ jurisdiction. Pursuant to 42 C.F.R. § 405.926(c), this is 

not an initial determination and is not reviewable by the ALJ. Furthermore, pursuant to 

the Council’s instructions, having found that WPS had an established local RVU for 

codes 77522 and 77523, the ALJ was “bound by that payment rate and methodology” 

and was precluded from “conduct[ing] further review of the rate or methodology for 

purposes of increasing or otherwise changing the level of reimbursement….” Exh 8 at 

88-89. See 42 C.F.R. § 405.1126(b) (the “ALJ will take any action that is ordered by the 

MAC and may take any additional action that is not inconsistent with the MAC's remand 

order”). 

 

The ALJ’s decision that the Appellant is entitled to greater reimbursement under 

applicable authorities is also not supported by the preponderance of evidence in the 

record. As the Council stated in its Order, the question in this case is “whether WPS has 
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established a rate of general applicability through [a local RVU or a flat local payment 

amount] or, instead, has determined the payments based on an individual or case-by-

case analysis.” Exh 8 at 91.   

As WPS indicated, and the Appellant acknowledges, the Appellant is the only supplier in 

WPS’ jurisdiction to submit claims for the services at issue. See Exh 10 at 158; Exh 11 

at 159; Exh 14 at 173. WPS plainly documented that it established pricing based on 

RVUs, not for the individual claims but for the CPT codes at issue, at the time it first 

began receiving claims for those services in February of 2011. See Exh 10 at 155; Exh 

14 at 173 – 176. As discussed above, neither the Appellant nor the ALJ dispute that 

WPS determined payment rates for these codes upon receiving claims for services in 

February 2011. While the claims at issue happened to be the first such claims WPS had 

occasion to pay, the pricing WPS established applied to all services submitted with 

those codes. Hence, contrary to the ALJ’s conclusion, evidence in the record fully 

supports that WPS had developed a payment rate of general applicability for the claims 

at issue.  

WPS’ “Narrative timeline of pricing 77520-77525” shows that 77522 was a new code in 

2001 and priced by individual consideration. Exh 10 at 155. 77523 was a new code in 

2000 and priced as an “Analog to CPT 77407 + 33%.” Id. Prior to 2011, WPS had no 

reason to review payment methodology because no one in its jurisdiction had submitted 

claims for these services. When the Appellant began submitting claims in February 

2011, WPS decided to base “the pricing for codes 77520 through 77525 on RVUs” and 

set rates for each code. Id. at 155. WPS explains “the claims for dates of service in 

2010 and 2011 that are included on the ALJ spreadsheet were paid based on” the 

newly determined rates. In August 2011, WPS loaded those rates “to the MPFS pricing 

file … retroactive to 1-1-2011.”  

In its position paper, WPS states: 

To properly determine the RVUs for the subject CPT codes, WPS reviewed other CPT 

radiation oncology codes and their CMS assigned RVUs. WPS initially based the RVUs on 

other well-established and traditional radiation oncology procedures. However, WPS then 

determined that it should attribute a larger number of RVUs than for those services. Thus 

the initial determination of RVUs based on well-established and traditional radiation 

oncology therapy was revised and assigned increased numbers of RVUs.  

Exh 14 at 173. WPS further compared and found its pricing “relatively consistent with 

other Medicare contractors.” Id.  

The Appellant asserts that WPS’ methodology for determining RVUs is impermissible, 

as it does not follow the formula depicted in its “Medicare Practice Expense 

Methodology” chart. See Exh 15 at 213, citing Exh 15 at 210. However, there is no 

requirement that contractors use a particular formula in determining local RVUs. On the 

contrary, contractors have considerable discretion when determining local RVUs 

precisely because limited data and information is available. In the 2006 final rule for 
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“Revisions to Payment Policies, Five-Year Review of Work Relative Value Units, 

Changes to the Practice Expense Methodology Under the Physician Fee Schedule, and 

Other Changes to Payment Under Part B,” CMS responds to commenters “urg[ing 

CMS] to provide guidance to carriers establishing appropriate payment for [CPT codes 

77520 through 77525] under the PFS” and suggesting “that RVUs should be 

established for these services.” 71 FR 69658, December 1, 2006. In particular, 

commenters were troubled that “allowances established by carriers do not appear to 

account for capital and operating costs.” Id. CMS replied: 

As discussed in the CY 2006 PFS proposed rule, at the present time payment for these 

services is established at the carrier level. The carriers have discretion to establish payment 

using available information about these services. Should providers wish to have RVUs 

established for these services, we would request that they use the AMA–RUC process that 

has been established for recommending RVUs and direct PE inputs used to compute 

national RVUs for PFS services to CMS. 

Id. at 69659. WPS’ reliance on similar services as a factor in determining RVUs is 

consistent with CMS instructions regarding carrier-determined pricing. Notably, prior to 

2011, WPS “based the RVUs on other well-established and traditional radiation 

oncology procedures.” Exh 14 at 173. See, e.g., Exh 10 at 155 (basing payment for 

77523 on “Analog to 77407 + 33%”). When reviewing payment rates in 2011, however, 

“WPS then determined that it should attribute a larger number of RVUs than for those 

services. Thus the initial determination of RVUs based on well-established and 

traditional radiation oncology therapy was revised and assigned increased numbers of 

RVUs.” Exh 14 at 173. The 2011 revision thus resulted in a considerably increased 

payment rate for the services.4    

 

Conclusion: 

The ALJ erred as a matter of law in reviewing WPS’ payment methodology and 

computation after determining WPS failed to “use the correct method of computing an 

RVU for the codes at issue,” as this determination is contrary to 42 C.F.R. § 405.926(c) 

and the Council’s Order.  Additionally, the ALJ’s decision that WPS “did not use the 

correct method of computing the appropriate RVU’s for the CPT codes 77522 and 

77523 and otherwise failed to develop a payment rate of general applicability for the 

claims at issue” is not supported by the preponderance of evidence in the record. For 

these reasons, we refer the ALJ’s decision to the Council for review on its own motion.  

                                            
4
 The 2012 physician fee schedule amount for 77407 is $252.90. This amount plus 33 percent ($83.46) 

equals $336.36. Under the 2011 payment rate, WPS paid $893 for 77523.  


